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66 Question

A scholars and political
commentators without resolution. Who we

authority would they be

P e on would be governed? What
would prevent a "runaway" convention from proposing radical changes affecting basic liberties?
. With these thorny issues unsettled, it shéﬁla}éﬁn&ﬁé no surprise that warning flags are being raised
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What I1s an Article V
Convention of States?



Amending the U.S. Constitution

. Constitutional Convention
Congressional Proposal - . .
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Article V of the U.S. Constitution

“The Congress, whenever two thirds of both Houses shall deem it
necessary, shall propose Amendments to this Constitution, or, on the
Application of the Legislatures of two thirds of the several States, shall
call a Convention for proposing Amendments, which, in either Case,
shall be valid to all Intents and Purposes, as Part of this Constitution,
when ratified by the Legislatures of three fourths of the several States,
or by Conventions in three fourths thereof, as the one or the other
Mode of Ratification may be proposed by the Congress....”




No Article V Convention Has Ever Been Held

Although states have
often passed resolutions
calling for an Article V
convention, the number
doing so at any given time
has never approached the
two-thirds threshold.

All twenty-seven amendments
have been proposed by
Congress and ratified by the
states.

When some Members of the first
Congress proposed holding an
Article V convention to draft the

Bill of Rights, James Madison led

the opposition, expressing
concern that a new convention
might upset the Constitution’s
carefully balanced compromises.




‘kCommon Cause

Nebraska

Holding Power Accountable

Article V Iin Nebraska



Article V in Nebraska

The Past




Article V in Nebraska, Continued

2023

e Sen. Halloran introduced LR31.

* LR31 removes the sunset provision from LR14 and adds language restricting Congress’s ability to oversee a convention.
Including prohibitions on Congress setting rules for a Convention, determining how Convention delegates will be chosen,
and expressly stating that each state will receive one vote at a convention.

2024




‘kCommon Cause

Nebraska

Holding Power Accountable

The Unknowns of Article V



Article V Leaves Many Key Questions Open

How will delegates be selected?

How will votes be allocated among delegates? One-person-one-vote? One vote per state? Something else?

How many votes does a proposed amendment need to pass? Two-thirds? A simple majority of those voting?
Something else?

What kinds of changes will the convention consider? Can the subject matter be limited?
Will amendments be single or compound? Could the convention propose an entirely new document?

What access will the public have to the proceedings?

What limits, if any, will be placed on the role of well-funded special interests in influencing the process?




Only a Convention can Limit a Convention

has no
The has no authority to impose
role in amending the rules on a convention.
Constitution under It could try, but the
Article V. convention could ignore
it.

aren’t
given any authority over
their delegates, much
less over the whole
convention.

The _ruled that :
disputes about amending the Once ’ghe convention
Constitution are “political questions” opens, it will be subject
Into which federal courts may not to no one else’s control.
intervene.*

*Coleman v. Miller, 307 U.S. 433 (1939),
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Article V of the U.S. Constitution

“The Congress, whenever two thirds of both Houses shall deem it
necessary, shall propose Amendments to this Constitution, or, on the
Application of the Legislatures of two thirds of the several States, shall
call a Convention for proposing Amendments, which, in either Case,
shall be valid to all Intents and Purposes, as Part of this Constitution,
when ratified by the Legislatures of three fourths of the several States,
or by Conventions in three fourths thereof, as the one or the other
Mode of Ratification may be proposed by the Congress....”




Even if 38 states do not ratify a proposed

amendment immediately, it will remain open for
ratification indefinitely, potentially obtaining the
remaining states that it needs after a “wave Bl i
election.” e |

The 27th Amendment (which limited congressional = ~ aa——a = “]
salary increases), was ratified in 1992, more than R g S e | i
two centuries after congress proposed it in 1789. : ‘ 1= g A

And the convention could disregard article V's x| o~
ratification procedures just as the 1787 Philadelphia , * ,
convention disregarded the ratification procedures in 1 |
the articles of confederation. | g




The Convention of 1787
Disregarded the Then-
Existing Ratification
Procedures

“And the Articles of this confederation shall
be inviolably observed by every State, and
the union shall be perpetual; nor shall any
alteration at any time hereafter be made in
any of them; unless such alteration be
agreed to in a congress of the United States
and be afterwards confirmed by the
legislatures of every State.”

Articles of Confederation, Article XIll.

“The Ratification of the Conventions of nine
States, shall be sufficient for the
Establishment of this Constitution between
the States so ratifying the Same.”

U.S. Constitution, Article VII.
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Scott Walker
Leads the Turn
to “Fuzzy Math”

® Former Wisconsin Governor Scott
Walker is leading one of the groups
arguing for an Article V convention to
pass a balanced budget amendment.

® 1n 2020, Gov. Walker proposed that
states sue to force Congress to call an
Article V convention.

® To justify his claim that thirty-four
states have applied for an Article V
convention, Gov. Walker counts six
states’ applications submitted for
wholly different purposes over a
century ago.




What do Supporters Want?

Some convention calls are straightforward, such as those that want to establish a federal
balanced budget or term limits for federal officials.

Some are more complex. A mock convention held by Convention of States in 2023 advanced
proposals that would:

Effectively repeal most federal civil rights, labor rights, and environmental and consumer
protections

Require massive cuts in social services and benefit programs like Social Security and
Medicare

Hand all federal lands over to the states

Allow a simple majority of states to nullify any federal law or regulation

Lock in the Supreme Court at nine justices




Balanced Budget Amendment: 28/34
Convention of States: 20/34
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Article V: A Dangerous Path



The Dangers of an Article V Constitutional
Convention

1. Fraught with Unanswered Questions
2. Supporters With Questionable Motives

3. Becomes a "Runaway” Convention

4. Risks All Our Constitutional Rights




Leading Figures on both Left and
Right Have Raised Concerns about
Runaway Conventions

® Retired U.S. Supreme Court Justice Arthur Goldberg wrote in 1986: “one of the most
serious problems Article V poses is a runaway convention. There is no enforceable
mechanism to prevent a convention from reporting out wholesale changes to our
Constitution and Bill of Rights. Moreover, the absence of any mechanism to ensure
representative selection of delegates could put a runaway convention in the hands of
single-issue groups whose self-interest may be contrary to our national well-being.”

® Chief Justice Warren E. Burger wrote in 1988 that a “Constitutional Convention today
would be a free-for-all for special interest groups, television coverage, and press

speculation.”

® Justice Antonin Scalia said in 2014: “| certainly would not want a constitutional
convention. | mean whoa. Who knows what would come out of that?”




What Comes Next?

Movement in Nebraska

 The Nebraska legislature is sure to continue debating the merits of an article V convention.

« We'll likely see additional efforts in 2025 calling for a convention or pushing to overturn LR14’s sunset provision.




Thank You for Your
Attention!

Contact me with questions or to get
Involved.

Gavin Geis
ggeis@commoncause.org
402-710-0583
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